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It is crucial for taxpayers to comprehend the intricate mechanism of tax treaties to make info-
rmed decisions about their tax affairs and deal with the controversies of the tax matters.

By means of a series of articles, we endeavour to showcase to our readers
the different provisions enunciated in the tax treaties which Mauritius
has signed and implemented with other jurisdictions, commonly
known as Double Taxation Avoidance Agreements (DTAAs) and

how they differ amongst countries.

At the outset, our article will focus on the provisions around
the Preamble and its vital role in the interpretation of tax
treaties.

First and foremost, the Preamble follows the Law of trea-
ties of the UN Vienna Convention (1969). The Preamble
lays the framework and recitals for concluding a tax trea-
ty between two countries. In simple words, it sets out the
aim, intention and motivation of the Contracting States
in enacting tax treaties. Moreso, the Preamble is instru
mental in identifying the object and purpose of the tax
treaties to ease any ambiguous interpretation.

Before the adoption of the Multilateral Instrument (MLI)
to implement tax treaty measures to prevent Base Erosion
and Profit Shifting (BEPS), the Preamble was spelt out notably
as “Desiring to conclude a Convention for the avoidance of dou-
ble taxation with respect to taxes on income and for the preventi-
on of fiscal evasions”. This gave some leeway to challenging inter-
pretation of the existing articles of the tax treaties in different courts
of justice when it came to allocating taxing rights.

Following the introduction of the OECD/G20 Base Erosion and Profit Shifting (BE-
PS) action plan to combat base erosion and profit shifting, several jurisdictions conclu-
ded negotiations to the Multilateral Convention and subsequently adopted the Multilateral
Instrument (MLI) after becoming signatories to the latter.

With the rapid evolution of cross-border transactions, it is increasingly more important for
jurisdictions to promote reasonableness and fairness in taxation and ascertain that their
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tax base is not eroded as this would jeopardise their economic and social landscape.

The MLI therefore urged the revisiting of the Preamble in view of the two minimum
standards set forth by the BEPS action plan to combat harmful tax practices
(Action 5) and prevent treaty abuse (Action 6), Jurisdictions, which are
party to the MLI, have modified their Preamble to follow the Preamble
of the OECD Model Convention on Income and Capital to read as:

"Desiring to further develop their economic relationship and to
enhance their cooperation in tax matters.

. Intending to eliminate double taxation with respect to the taxes
, covered by [this Agreement] without creating opportunities
for non-taxation or reduced taxation through tax evasion or
avoidance (including through treaty-shopping arrangements
aimed at obtaining reliefs provided in [the Agreement] for
the indirect benefit of residents of third jurisdictions)."

The new Preamble is arguably poised to hamper tax eva-
sion or avoidance by leveraging on the substantive provi-
sions revolving around the Principle Purpose Test (PPT)
' which seeks to deny treaty benefits to abusive arrangements.

OUR VIEWS

With the proposed amendments to the Mauritius India Double
Taxation Avoidance Agreement by a recent protocol signed
between the Government of Mauritius and the Government of
India, a lot of discussions are presently going on in the public on
the precise role of the Preamble for the interpretation of a tax treaty.

There is a consensus that the purpose of a tax treaty should primarily
be derived from the wordings of the substantive provisions of the tax trea-
ty in question. The fact that a Preamble makes no reference to a particular
subject matter, for example, the prevention of tax avoidance and evasion does not

mean that such may not be part of the treaty's objectives. The language of the Preamble
has no standard meaning and it is generally accepted that the recitals of the Preamble are not
the appropriate place to state the rights and obligations of the parties which must, instead, be
included in the substantive provisions of the treaty.
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A review of case law concerning treaty shopping or round tripping shows that Courts around
the world take a different approach to treaty interpretation in matters involving treaty
shopping in general and to the value of the Preamble of the tax treaty. In that connection,
we have taken the liberty to reproduce some extracts from an article written by Professor
Luc De Broe and published in the Bulletin for International Taxation April/May 2020 which
may still be relevant in today's context.

T}

trada #a0 investment a0 thar arcardinoly fransactinns devaid of economic sybstance

DTOS-MU.COM FOR THE JOURNEY AHEAD



Comparative Study of Tax Treaties in Mauritius

[ At herwise Aave the apcgssgry aepnnme cabarale and shstanrs

i 'I-- 3! AWiaercmm sl Inenrma Sanno;l Be
A VI e L G ¥ ]

The table below purports to outline a comparative study of the different DTAAs

signed by Mauritius which are already effective. We should bear in mind that some countries
have already adopted the ML| and as a consequence, their Preamble were reviewed. In some
cases, the new treaties that were signed post the BEPS measures already embedded the new
Preamble as best practice.
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Egypt, Seychelles, South Africa and Tunisia

Cabo Verde, Madagascar and Republic of Congo
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Ghana, Rwanda and Zimbabwe
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Botswana

Lesotho

Mozambique and Uganda
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Eswatlm and Namibia
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Australia

Pakistan, People's Republic of China and Singapore
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Malaysia and Thailand

Hong Kong
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Nepal and Sri Lanka

Indla and Peuple s Republic of Bangladesh
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EUROPE

Croatia, France and United Kingdom
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Belgium, Guernsey, Malta and Monaco
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Germany

Estonia
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Italy and Sweden

MIDDLE EAST
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State of Gatar and United Arab Emirates

Kuwan

It is interesting to emphasize that the new Preamble is certainly geared towards
safeguarding the rights of the jurisdictions and reaching a desirable economic position for
the benefit of both treaty partners.

Please stay tune for our looming series of articles and feel free to connect with our tax team
on taxadvisory@dtos-mu.com for any assistance or clarity.
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